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November 6, 2018  

  

Submitted via email to ICE.Regulations@ice.dhs.gov 

 

Debbie Seguin 

Assistant Director 

U.S. Immigration and Customs Enforcement Office of Policy 

500 12th St., SW 

Washington, D.C. 20536 

 

Dear Ms. Seguin, 

 

I am writing on behalf of the Children’s Defense Fund of Texas in response to the Department of 

Homeland Security’s (DHS) Notice of Proposed Rulemaking (proposed rule) to express our strong 

opposition to the proposed rule to amend regulations relating to the apprehension, processing, care, 

custody, and release of alien juveniles published in the Federal Register on September 7, 2018.  

 

For over 15 years, the Children’s Defense Fund-Texas has worked to ensure that every child has a 

Healthy Start and a Safe Start in life and successful passage to adulthood. CDF provides a strong, 

effective and independent voice for all the children of America who cannot vote, lobby or speak for 

themselves. We are committed to raising awareness about the challenges facing Texas children, 

connecting children and families to resources that help to meet their needs, and working with partners 

statewide to coordinate broad support for legislative action on behalf of Texas children and families. 

 

For the reasons detailed in the comments that follow, DHS and the Department of Health and Human 

Services (HHS) should immediately withdraw their current proposal, and dedicate their efforts to 

advancing policies that safeguard the health, safety, and best interests of children and their families, not 

least through robust, good-faith compliance with the Flores Settlement Agreement.  

 

As we write, thousands of vulnerable immigrant children are being forcibly held in detention centers 

under conditions that cause extreme distress and trauma. This is a violation of their human rights, and a 

violation of the commitments we, as a nation, have made about who we are and how we ought to treat 

people. As written, the proposed regulations would essentially permit indefinite detention of children, 

limit the family members to whom a detained child could be released, and roll back the minimal 

standards currently in place for children’s access to health, education, and special needs 

accommodations. Furthermore, the regulations would allow detention centers to “self-certify” as child 

care facilities, a proposal that dismisses the concepts of oversight, accountability, and child care 

standards, and in the end represents a serious miscarriage of justice. Our main points of concern are the 

wellbeing and safety of immigrant children and families, the restrictions placed on children being 

released from detention centers, the potential for living conditions to considerably worsen in detention 

centers, and the unnecessarily high cost of the NPRM. We strongly urge you to consider these 

concerns before moving forward with the proposed changes. 

 

To allow for the indefinite detention of migrant children is tantamount to child abuse. Any amount of 

time is too long for a migrant child to be held in a detention center. After fleeing a life filled with 

danger, violence, and fear, and then surviving the dangerous trek to the United States, to incarcerate 

these children is piling additional and unnecessary trauma upon them. Growing up in settings of 



ongoing stress interferes with children’s normal development, causing deep psychological stress as 

well as, intellectual and cognitive impairments.1 These impacts can have harmful repercussions 

throughout a child’s life.   

 

According to medical experts, DHS detention facilities are not appropriate places for children to be 

housed.  In 2017, the American Academy of Pediatrics published a policy statement titled Detention of 

Immigrant Children stating that immigrant children seeking safe haven in the United States should never 

be placed in detention facilities.2 The American Medical Association has also adopted a policy opposing 

family immigration detention given the negative health consequences that detention has on both children 

and their parents.3  In 2018, the American College of Physicians released a policy stating that “forced 

family detention—indefinitely holding children and their parents, or children and their other primary 

adult family caregivers, in government detention centers until the adults’ immigration status is 

resolved—can be expected to result in considerable adverse harm to the detained children and other 

family members, including physical and mental health, that may follow them through their entire lives, 

and accordingly should not be implemented by the U.S. government.”4   

 

Despite these and many other warnings from medical experts, DHS proposes in this NPRM to substitute 

its own Immigration and Customs Enforcement (ICE) family residential standards where its family 

detention facilities cannot obtain licensing from state, municipal, or other appropriate child welfare 

entities.5 This would have the effect of eliminating the critical Flores Settlement Agreement limitation 

on the detention of children in unlicensed facilities. As a result, and as explicitly intended by DHS in 

promulgating these proposed rules, DHS would detain children with their families for the entirety of 

their immigration proceedings--in effect, indefinitely.  

 

The proposed rule would also include restrictions that will make it harder for children to be released 

from detention centers by changing the immediate release protocol by only allowing a child to be 

released to a parent or legal guardian. Since many parents of detained children are likely to be detained 

themselves, a majority of these children have little to no chance of seeing a speedy and just release. 

Immigrant children could spend months to years in detention while waiting for the release of their 

parent/guardian. 

 

In Texas, the current living conditions in detention centers have been full of reports of negligence. 

There have been firsthand accounts in a lawsuit filed against the government’s detention of children 

that included allegations of physical and verbal abuse, inedible food, undrinkable water, unhygienic 

bathroom facilities, and generally uninhabitable living conditions.6 There are currently 13 detention 

centers across Texas, two of which are family detention centers. According to the report by the 

Unitarian Universalist Service Committee, No Safe Haven Here: Children and Families Face Trauma 

in the Hands of U.S. Immigration, the centers are not equipped — in terms of appropriate staff training, 
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infrastructure, and policies — to house and care for children without causing significant physical and 

emotional harm to them.7  

 

Any length of detention is known to have negative short and long-term effects on the health and well-

being of refugees, many of whom are children and the survivors of multiple traumas. Indefinite 

detention is guaranteed to trigger severe medical and mental health consequences.8  Numerous clinical 

studies have demonstrated that the mitigating factor of parental presence does not negate the damaging 

impact of detention on the physical and mental health of children.9 In a retrospective analysis, detained 

children were reported to have tenfold increase in developing psychiatric disorders.10 Studies of health 

difficulties of detained children found that most children since being detained reported symptoms of 

depression, sleep problems, loss of appetite, and somatic complaints such as headaches and abdominal 

pains; specific concerns include inadequate nutritional provisions, restricted mealtimes, and child 

weight loss.11 DHS’ own medical experts recorded a case in which a 16-month-old baby lost a third of 

his body weight over 10 days because of untreated diarrheal disease, yet was never given IV fluids.12  

 

Indeed, in Texas the evidence shows that the family residential centers at Karnes and Dilley are no 

different.  Women and children reported wait times of three to fourteen hours to receive medical care.13 

These wait times routinely occur in cases of serious and urgent conditions. In at least one instance, a 

mother who had to leave the medical line after waiting for hours was forced to sign a letter stating she 

refused medical care.14 The children in these facilities have been through horrendously traumatic 

experiences such as rape; witnessing the murders of friends, family, and neighbors; death threats; 

kidnapping for ransom; widespread extortion; losing family members to gangland assassinations; and 

forced conscription of small children into violent gangs. Detention only serves to re-traumatize these 

already vulnerable children and families.15  Dr. Amy Cohen, a child psychiatrist, has worked with 

trauma victims for over 30 years and has said that she has never spoken to more traumatized 

individuals.16 Dr. Cohen worked with children and families in the McAllen, TX detention center and 
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recounted their stories, of trauma and violence in their home countries, PTSD from the initial 

separation and detention in the United States, and their uncertain living conditions in detention 

centers.17 Dr. Cohen concludes that these separation and detention conditions are sites of extreme and 

continuous trauma. Instead of providing the trauma-informed care refugees deserve, these facilities 

treat refugees and children inhumanely. Allowing families to be detained in these facilities implicitly 

validates the inhumane treatment of migrant families.  

 

By seeking to extend the lengths of stay for children, the Administration is endorsing a practice that is 

in violation of international conventions for the treatment of refugees and asylees. According Article 

37 of the United Nations Convention on the Rights of the Child (CRC), detention of children should 

“be used only as a measure of last resort and for the shortest appropriate period of time.”18 

Additionally, the CRC states that children shall not be arbitrarily denied his or her liberty and should 

have “prompt access to legal and other appropriate assistance.”19 The immigrant families and children 

who enter the United States to seek asylum have broken no law – indeed, they are following 

international conventions for asylum, which dictate that an individual must present themselves at the 

border and ask to be given a hearing for asylum. Under the detention guidelines set forth by the United 

Nations High Commissioner for Refugees  (UNHCR), asylum seekers should only be detained under 

exceptional circumstances, which does not include illegal entry.20 The UN Convention and Protocol on 

the status of refugees also states that there should not be penalties for illegal entry or presence for those 

refugees whose life or freedom was at risk.21 

 

Our third concern focuses on the potential for these already inappropriate, often dangerous, and 

occasionally lethal conditions to worsen with the proposal for detention centers to self-certify. Under the 

proposed regulation that would supersede Flores, DHS would be able to detain children for prolonged 

periods in facilities that are not licensed by a state child welfare agency. The proposal would allow DHS 

to “employ an entity outside of DHS that has relevant audit experience to ensure compliance with the 

family residential standards established by ICE [Immigration and Customs Enforcement].”22 DHS 

claims that this would provide “materially identical assurances about the conditions” of family detention 

centers while allowing for longer periods of detention.23 However, as already discussed above in the 

comments about conditions in detention centers here in Texas, there is ample evidence of DHS’s record 

of oversight, transparency, and accountability leave much to be desired in the care and treatment of 

detainees. This sort of self-certification, or third-party contractor certification, is the recipe for a further 

deterioration of conditions, and seeds concerns among child advocates that DHS is neither capable nor 

desirous of taking seriously its responsibility for the well-being of the children and families in its 

custody. 

 

The Trump Administration has claimed that a primary reason for the push towards increasing and 

lengthening detention of immigrant families is to deter more immigrants and asylum-seekers from 
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entering the United States.24 However, data shows that the flow of immigrant and asylum seekers to 

the U.S. has not decreased since the implementation of these harsh policies.  Immigrant families 

continue to choose to seek asylum in the U.S. because of the dire circumstances they are fleeing in 

their home countries. As a result, these harsh policies result in only harming children without attaining 

any intended benefits.  Unlimited detention also violates the prohibition against torture and ill-

treatment under U.S. and international law. The UN Special Rapporteur on torture has unequivocally 

stated that ill-treatment can amount to torture if it is intentionally imposed “for the purpose of 

deterring, intimidating, or punishing migrants or their families, or coercing them into withdrawing their 

requests for asylum”.25  

 

The United States does not have to engage in such problematic, ineffective, and expensive policies 

when effective and cost-effective alternatives exist.  Before establishing family detention centers like 

Karnes in 2010 and Dilley in 2014, existing US policy allowed asylum seekers to be in community-

based settings. Concerns about low rates of attendance for legal proceedings are easily answered. 

When an asylee is working with legal representation, asylum seekers attend their court date 98 percent 

of the time.  Community-based organizations take care of asylum seekers in trauma free settings for 

only $20 dollars a day and have up to 99% court attendance rate. Even an ankle monitoring system, 

which CDF would oppose as unnecessary, could be implemented for $8 a day. By contrast, the 

proposed regulations are estimated to cost approximately $2.8 billion per year, which would constitute 

an unnecessary strain on the national budget. It seems self-evident that the only parties who reap the 

benefit of indefinite detention are the private prison corporations who maintain these facilities, and 

they will be raking in the profits in record hauls.26 We should not opt to waste resources when there are 

less harmful and more sustainable options at our disposal. 

 

Thank you for this opportunity to submit comments on the NPRM.  

 

We implore you to reject the proposed changes to the Flores Amendment. Adopting it will put these 

families through incredible stress and force these children to suffer unnecessary trauma. We, as 

Americans, should not stand by and pass regulations that harm the innocent families and children seeking 

a better life in our country. 

 

Sincerely, 

 

 
 

Patrick Bresette 

Executive Director 
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